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Definitions
For purposes of this Clause, boldfsce tvpe is used 1o identify defined terms.

1.d.

13,

1.4,

1.5,

1.6,

1.7

1.8,

1.9,

L0,

1.14.

1.16.

L1

The Arbiter is the person appointed joinily by the Procuring Entity and the
Contractor to resolve disputes in the first instance, as provided for in GOC Clause

21,

Bill of Quantities refers 10 a list of the specific iems of the Work and their
corresponding unit prices, lump sums. and/or provistonnl sums.

The Completion Date is the date of completion of the Works as certified by the
Procuring Entity's Representative, in accordance with GOC Clause 48,

I'he Contract is the contract between the Procuring Entity and the Contractor 1o
execute, complete, and muntain the Works,

The Centract Price is the price stated in the Letter of Acceptance and thercafier
to be paid by the Procuring Entity to the Contractor for the execution of the
Works in accordance with this Contract.

Contract Time Extension is the allowable penod for the Contractor to complete
the Works in addition o the onginal Completion Date stated in this Contract.

The Contractor is the juridical entity whose proposal has been accepled by the
Procuring Entity and 1o whom the Contract 1o execute the Work was awarded.

The Contractor’s Bid is the signed offer or proposal submitted by the Comtractor
10 the Procuring Entity in response to the Bidding Documents.

Days are calendar days; months are calendar months.

Dayworks are varied work inputs subject to payment on a time basis for the
Contragtor’s employces and Equipment, in addition 10 payments for associated
Materials and Plant.

A Defect is any pan of the Works not completed in accordance with the Contract.

The Defects Linbility Certificate is the certificate issucd by Procunng Entity’s
Representative upon cormection of defects by the Contractor.

The Defects Liability Period is the onc year period between project completion
und finpl acceptance within which the Contractor sssumes the responsibility 1o
undertake the repair of any damage 1o the Works a1 his own expense.

Drawings are grophical presentmtions of the Works, They include all
supplementary  details, shop drawings, calculations, and other information
provided or approved for the execution of this Contract,

Equipment refers 1w all focilities, supplies, appliances, materials or things
required for the execution and completion of the Work provided by the Contractor
and which shall not form or are not intended 1o form pan of the Permanent
Wirks.

The Intended Completion Date refers 1o the date specified in the SCC when the
Contragtor is expecied to have completed the Works. The Intended Completion
Date may be revised only by the Procuring Entity’s Represeniative by issuing an
extension of time or an acceleration ander.

Materials arc all supplics. mecluding consumables, used by the Contracior for
incorporation in the Works,
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1.19.

1.23.

124,

1.25.

126,

127.

1.28,

129,

1.30.

The Notice to Proceed is a written notice issued by the Procuring Entity or the

Procuring Entity’s Representative to the Contractor requiring the latter (o begin
the commencement of the work not later than a specified or determinable date.

Permanent Works all permanent structures and all other project fentures and
facilities tequired to be constructed and completed in accordance with this
Contract which shull be delivered to the Procuring Fntity and which shall remain
at the Site after the removal of all Temporary Works,

Plant refers to the machinery, apparatus, and the like intended to form an integral
part of the Permanent Works.

The Procuring Entity is the party who employs the Contractor to carry out the
Waorks stated in the SCC.

The Procuring Entity’s Representative refers 1o the Head of the Procuring
Entity or his duly suthorized representative, identified in the SCC, who shall be
responsible for supervising the execution of the Works and administering this
Contragt.

The Site is the place provided by the Procuring Entity where the Works shall be
executed and any other place or places which may be designated in the SCC, or
notified 10 the Contractor by the Procuring Entity’s Representative as forming
part of the Site.

Site lovestigation Reports zre those that were included m the Bidding
Documents and are faclual and interpretative reports about the surface and
conditions at the Site.

Slippage is o delay in work execution occurring when actual accomplishment
falls below the target s measured by the difference between the scheduled and
actual pecomplishment of the Waork by the Contractor as established from the
work schedule, This is sctually described as a percentage ol the whole Works.

Specifications means the description of Works 1o be done and the gualities of
materials to be used, the equipment to be installed and the mode of constroction.

The Start Date, as specified in the SCC. s the date when the Contractor is
ohliged to commence execution of the Works. It does not necessarily coincide
with any of the Sie Possession Dates,

A Subcontractor is any person or organization to whom a part of the Works has
been subcontractid by the Contractor, as allowed by the Procuring Entity. but nol

any assignee of such person.

Temparary Works are works designed, constructed, installied. and removed by
the Contractor that are needed for construction or installation of the Permanent
Works.

Woarkis) refer 1o the Permanent Works and Temporury Works to be executed by
the Contractor in accordance with this Contract, including (i) the furnishing of all
labor, materials. equipment and others incidental, necessary or convenient 1o the
complete execution of the Works: (ii) the passing of any iesis before acceplance
by the Procuring Entity’s Representutive; (i6i) and the carrying out of all duties
and obligations of the Contractor imposed by this Contract as deseribed i the
SCC,

Interpretation

1.

In interpreting the Conditions of Contract. singular also means plural. male also
means fernale or neuter. and the other way around. Headings have no
significance, Words have their normal meaning under the language of this
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4.

Contract unless specifically defined. The Procuring Entity’s Representative will
provide instructions ¢larifying queries ebout the Conditions of Comtract.

22, I sectional completion is specified in the SCC, references in the Conditions of
Contract to the Works, the Completion Date. and the Intended Completion Date
apply o any Section of the Works (other than references 1o the Completion Date
and Intended Completion Date for the whaole of the Works),

Governing Language and Law

3.1. This Contract has been executed in the English language, which shall be the
binding and controlling language for all matiers relating o the meaning or
mierpretation of this Contract.  All comrespondence and other documents
pﬁﬂtﬂﬂghdﬂiCmutlnﬁdrmmwhywmﬁushllhmmmin
English.

3.2, This Contract shall be interpreied in sccordance with the laws of the Republic of
the Philippines.

Communications

Communications between partics that are referred to in the Conditions shall be effective
only when in writing. A nofice shall be effective only when it is received by the
concerncd party.

Possession of Site

- i B

3.3:

54

Om the dote spevified in the SCC. the Procuring Entity shall grant the Contractor
possession of so much of the Site as may be required 1o enable it 1o proceed with
the execution of the Works, Il the Contractor suffers delay or incurs cost from
failure v the part of the Procuring Entity to give possession in accordance with
the terms of this clause, the Procuring Entity's Representutive shall give the
Contragtor a Contract Time Exiension and centify such sum as fair 10 cover the
cost imcurred. which sum shall be paid by Procuring Entity,

If possession of o portion is not given by ihe date stated in the SCC Clause 5.1,
the Procuring Entity will be deemed to have delaved the stan of the relevant
activities. The resulting adjustments in contact time (o address such delay shall be
in sccordunce with GOC Clause 46,

The Contractor shall bear all costs and charges for special or temporary right-of-
way reguired by it in connection with access 1w the She. The Contractor shall also
provide at his own cost any additional facilities outside the Site required by it for
purprses of the Works.

The Contractor shall allow the Procuring Entity"s Representative and any person
authorized by the Procuring Entity’s Representative socess to the Site and to any
piace where work in connection with this Contract is being carried out or is
mtended to be carried oul.

The Contractor’s Obligations

6.1,

The Contractor shall carry out the Works properly and in accordance with this
Cortradt. The Contractor shull provide all supervision, labor, Materials, Plurt and
Contradior’s Equipment, which may be requiréd. All Materials and Plant on Site
shall be deemed to be the property of the Procuring Entity,

The Contractor shall commence execution of the Works on the Start Dute and
shall carry out the Works in sccordance with the Program of Work submitted by
the Contractor, as updated with the approval of the Procuring Entity's
Representative, and complete them by the Intended Completion Date.
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7.

6.3.

64,

6.5,

6.6,

6.7.

6.R.

6.9,

6.10.

The Contractor shall be responsible for the safety of all activities on the Site.

The Contractor shall carry owt all instructions of the Procuring Entity's
Representative that comply with the applicable lnws where the Site is located,

The Cootractor shall employ the key personnel named in the Schedule of Key
Personnel, as referred 1o in the SCC, 10 carry out the supervision of the Works.
The Procuring Entity will approve any proposed replacement of key personnel
only if' their relevam qualifications and abilities are equal 10 or betier than those of
the personnel listed in the Schedule,

If the Procuring Entity's Representative asks the Contractor 10 remove a member
of the Contractor’s staff or work force, for justifiable cause, the Contractor shall
ensurc that the person leaves the Site within seven (7) days and has no further
connection with the Work in this Contract.

During Contract implementation, the Contractor and his subcontractors: shall
abide at all times by all labor laws, including child lsbor relsted enactments, and
other relevant rules.

The Contractor shall submit 10 the Procuring Entity for consent the nume and
particulars of the person authorized 1o receive instructions on behall of the
Contragtor.

The Contractor shall cooperate and share the Site with other contractors, public
authorities, utilities, and the Procuring Entity between the dates given in the
schedule of other contractors particularly when they shall require access 1o the
Site. The Contractor shall also provide facilities and services for them during this
period. | The Procuring Entity may modify the schedule of other contractorns, and
shall notify the Contractor of any such modification thereto,

Should anything of historical or other interest or of significant value be
unexpectedly discovered on the Site, it shall be the property of the Procuring
Entity. The Contractor shall notify the Procuring Entity"s Representative of such
discoveries and carry out the Procuring Entity’s Representative’s instructions in
dealing with them.

Performance Secuarity

T.1.

7.3

T4

Unless otherwise specified in the SCC, within ten (10) calendar days from réceipt
of the Notice of Award from the Procuring Entity but in no case later than the
signing  of the contmct by both parties, the Contractor shall furnish the
performance securily in any the forms prescribed in ITB Clause 322

The performance secunity posted in favor of the Procuring Entity shall be forfeited
in the event it is established thai the Comiractor is in defbuli in any of is
obligations under the Contract.

The performance security shall remain valid until issuance by the Procuring
Entity of the Certificate of Final Acceptance.

The performance socurity may be released by the Procuring Entity and returned 10
the Contractor after the issuance of the Centificate of Final Acceptunce subject 1o
the following conditions:

{n) ‘ifhrr.mmpmding ¢laims aguinst the Contractor or the surety company
filed by the Procuring Entity;

(b} The Contractor has no pending claims for labor and materials filed against
it; and




10,

ri.

7.6,

1.

(€} Onher terms specified i the SCC.

The Contractor shall post an additional performance security following the
amount and form specified in ITB Clause 32.2 to cover any cumulative incresse
of more than ten percent ( 1084) over the original value of the contract as a result
of ameéndments to order or change orders, extra work orders and supplemenial
agreements, as the case may be. The Contractor shall canse the extension of the
validity of the performance security 1o cover approved contract time exiensions.

In case of a reduction in the contract value or for partially completed Works under
the contract which are usable and accepted by the Procuring Entity the use of
which, in the judgment of the implementing agency or the Procuring Entity, will
not affect the structural integrity of the entire project. the Procuring Entity shall
allow o proportional reduction in the original performance security, provided thar
any such reduction is mone than ten percent (10%) and that the aggregate of such
reductipns is not more than fifty percent (50%) of the original performance
sECLrily.

The Contractor, by entering o the Contract with the Procuring Entity,
acknowledges the right of the Procuring Entity 1o institute action pursuant o Act
J6RR against any subcontractor be they an individual, firm, partnership.
corparition, or assoclation supplying the Contractor with labor, materials and’or
equipment for the performance of this Contract.

Subcontracting

3.2,

R

Unless otherwise indicated in the SCC, the Contractor cannot subcontnsct Works
mare than the percentage specified in ITB Clyuse 8.1,

Subgontracting of any portion of the Wotks does not relieve the Contractor of any
linbility or obligation under this Contract, The Contractor will be responsible fur
the acts, defaulis. and negligence of any subcontractor, its agents, scrvanis or
workmen as fully as if these were the Contractor’s own acts, defoudts, or
negligence, or those of its agents, servants or workmen,

Subcontractors disclosed and identified during the bidding may be changed during
the implementation of this Coniract, subject o compliance with the required
gualifications and the approval of the Procuring Entity.

Liguidated Damages

9.1.

The Contractor shall pay liquidated damages to the Procuring Entity at the rate
per day stated in the SCC for each day that the Completion Dute is loter than the
Intencled Completion Date.  The wotal amount of hiquidated damages shall ot
exceed the amount defined in the SCC. The Procuring Entity may deduct
liguidated damages from payments due o the Contractor. Payment of liguidared
dumages shall not affect the Contractor. Once the cumulative amoumt of
Hquidamed damages reaches ten percent (10%) of the amount of this Contmct, the
Procuring Entity shall rescind this Contract, without prejudice 1o other courses of
action and remedies open 1o il

If the Intended Completion Date is extended after liguidaied damages have been
paid, the Engineer of the Procuning Entity shall correct any overpayment of
liguidated damages by the Coniractor by adjusting the next payment certificate.
The Contructor shall be paid interest on the overpayment. calculsted from the date
of payment 1o the date of repayment, at the rales specifled in GOC Clause 39,1,

Site Investigation Reports

10.1. The Contractor, in preparing the Bid, shall conduct site inspection and

investigation in order 10 determine the actual condition of project site, The
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12.

10.3.

Contractor may also inquire from the Procuring Emtity site investigation report, il
uny.

The site inspection and investigation shall be conducted by the Contractor
{ President General Manager’ Authorized Managing Officer) or by the Project
thlluﬂw?mémﬁngiwmmmhmhyﬂrfmmmm
10

The Centificate of Site Inspection shall be issued by the PPA Terminal Head (for

PPA-manned ports) or by the Bamngay Chairperson of the burangay/Jocality
where the project is located (for unmanned ports).

The Procuring Entity, Licenses and Permits

The Procuring Entity shall, if requested by the Contractor, assist him in applyving for
permits, leenses or approvals, which are required for the Works.

Contractor's Risk and Warranty Security

111,

122,

12.3.

124

The Contructor shall assume full responsibility for the Works from the time
project construction commenced up o final acceptance by the Procuring Entity
and shall be held responsible for any damage or destruction of the Works except
those occasioned by force mafenre, The Contracior shall be fully responsible for
the safety, protection, security, and convenience of his personnel, third purties,
and the public at large, as well as the Works, Equipment. installation. and the like
to be affected by his construction work.

The defects liability period for infrastructure projects shall be one year from
project completion up to finel acceptunce by the Procuring Entity.  During this
period, the Contrmetor shall undertake the repair works, at his own expense, of any
damage 10 the Works on account of the use of materials of inferior quality within
nincty (%) days from the time the Head of the Procuring Entity has issued an
order 0 undertake repalr. In case of fallure or refusal to comply with this
mandaic, the Procuring Entity shall underake sach repair works and shall be
entitled 10 full reimbursement of expenses incurmed therein upon demand.

In case the Contractor fails 1o comply with the preceding paragraph, the Procuring
Entity shall forfeit its performance security, subject its propenty (les) 1o
attachment or gamishment procecdings, and perpetually disqualily @t lrom
participating in any public bidding. All pavables of the GOP in his favor shall be
offset 1o recover the costs.

After final acceptance of the Works by the Procuring Entity, the Contractor shall
be held responsible for “Structural Defects”™, e, major faulisNows/deficiencies
in one ar more key structurnl elements of the project which may lead to structural
failure of the completed clements or structure, or “Structurl Fallures™, Le, where
one or more key structural elements in an infrastructure facility fuils or collapses,
therchy rendering the facility or part thereo! incapable of withstanding the design
loads, and/or endangering the safety of the users or the general public:

()  Conimctor -~ Where Structural Defects/Failures arise due 1o faulis
attributable o improper construction, use of inferior quality/substundard
materials. and any violation of the contract plans and specifications, the
gontractor shall be held linble;

(b))  Consultants ~ Where Structural Defects/Failures arise duc to faulty and/or
madequate design and specifications as well as construction supervision,
then the consultamt who prepared the design or undentook construction
supervision for the project shall be held liable;

(e} Procuring Entiy's  Representatives/Project  Manager/Construction
Managers and Supervisors — The project owner's representative(s), project

T




125,

127,

118,

manager, construction manager, and supervisor(s) shall be held liable in
cases where the Smuctural Defects/Failures are due o histher willful
imervention in ahering the designs and other specifications; negligence or
OMIsSIon in pot approving or scting on proposed changes W noted defects
or deficiencies in the design and/or specifications; and the use of
substandard construction materinls in the project;

{d)  Third Partics - Third Parties shall be held liable in cases where Structuml
Defects/Failures are caused by work undertaken by them such as lenking
pipes, diggings or excavations, underground cables and electnical wires,
underground tunnel, mining shaft and the like, in which case the
‘applicable warmanty to such structure should be levied 1o thind partics for
:ﬂuirummwmmmmmﬁmwﬂx

(e} LUsers - In cases where Structural Defecta/Failures are due 10 abuse/misuse
by the end user of the constructed facility and‘or non-compliance by a
‘user with the technical design limits and/or intended purpose of the same.
then the user concerned shall be held liable.

The warranty agminst Structural Defects/Failures, except those occasioned on
fiorce majeare, shall cover the period specified in the SCC reckoned from the date
of issudnee of the Centilicate of Final Acceptance by the Procuring Entity,

The Contractor shall be required to put up a warranty security in the form of cash,
bank gusrantee. letter of credit. GSIS or surcty bond callable on demand, in
accordunce with the following schedule:

Minimum Amount in
Form of Warranty Percentage (%) of Total

. Contraet Price
(0) Cash or letter of credit issued by
Universal or Commercial bank:
provided. however, that the letter of
credit shall be confirmed or Five Percent (5%)
suthenticated by a Universal or
Commercial bank, if issued by a
foreign bunk
{b) Hank  guarantee  confirmed by
Upiversal or Commercial bank:
provided, however, that the letter of
credit shall be confirmed or Ten Percent ( 107%)
authenticated by a Universal or
Commercial bank, if issued by a
forcign bank
(¢} Surety bond callable upon demand
issued by GSIS or any surety or
insurance company duly certified by
the Insurance Commission

The wwranty security shall be stated in Philippine Pesos and shall remain
effective for one year from the date of issuance of the Certificate of Final
Acoeptance by the Procuring Entity, and returned only after the lapse of said onc
year penod.

In case of structural defects/failure occurring during the applicable warranty
pertod provided in GOC Clause 125, the Procuring Entity shall undertake the
necessary  restoration o reconstruction works and chall be entitled o full
reimbursement by the parties found 1w be liable for expenses incurred therein
upon demand, without prejudice 1o the filing of appropriate administrative, civil,
and/or criminal charges against the responsible persons as well as the forfeiture of
the warmniy security posied in favor of the Procuring Entity.

Thirty Percent { 30%)
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13.

14.

15.

Liability of the Contractor

Subject to additionsl provisions, if any, set forth in the SCC. the Contructor's liahility
under this Contract shall be as provided by the laws of the Republic of the Philippines.

Procuring Entity’s Risk

14,1,

From the Start Date until the Cenificate of Final Aceeptunce has been lssued, the
following are risks of the Procuring Entity:

(a)  The nisk of personal injury, death, or loss of or damage 10 property
{excluding the Works, Plant, Materials, and Equipment), which are due 10:

i) any type of use or occupmtion of the Site authorized by the
Procuring Entity after the official acceptance of the works; or

(i) neglipence, breach of statutory duty, or inlerference with any legal
right by the Procuring Entity or by any person employed by or
contracted 1o him except the Contractor,

(b} The risk of damage to the Works, Plant, Muterials, and Equipment to the
extent that it is due 10 a faul of the Procuring Entity or in the Procuring
Entity’s design. or due to war or radioactive contamination directly
nffecting the country where the Works are 1o be executed.

Insurance

15.1.

15,3,

154,

The Contractor shall, under his name and at his own expense. obtain and
maintain, for the duration of this Contract, the following insurance coverage:

(@) Contractor’s All Risk Insurance:

(b)  Transportation to the project Site of Equipment, Machinery, and Supplics
owned by the Contractor;

(e} Personal injury or death of Contractor’s emplovees; and

(d}y Comprehensive insurance for third party liability 10 Contractor’s direct or
indirect act or omission causing damage to third persons.

The Contractor shall provide evidence 1o the Procuring Entity’s Represenmtive
that the insurances required under this Contract have been effecied and shall,
within & rensonable time, provide copies of the insurance policies to the Procuring
Entity"s Representative. Such evidence and such policies shall be provided to the
Procuring Entity’s through the Procuring Entity"s Representative.

The Conitractor shall notify the insurers ol changes in the nature, extent, or
program for the execution of the Works and ensure the adequacy of the insurances
ot all times in accondance with the terms of this Contract and shall produce to the
Procuring Entity’s Representative the insurance policies in force including the
receipls for payment of the currenl premiums.

The above insuronce policies shall be obuwined from any reputable insurance
company approved by the Procuring Entity's Representative.

If the Contractor fails to obuun and keep in force the insurunces refermed 10 herein
or any other inswrance which he may be required to obtain under the 1erms of this
Contract, the Procuring Entity may obtain and keep in force any such insurances
nﬂpnrumhpmuumumn}rhcmmu}fnrm:purpmc From time 10 time,
the Procuring Entity may deduct the amount it shall pay for said premiums
including twenty five percent (25%) therein from any monics due, or which may
become due, 1o the Comractor, without prejudice to the Procuring Entity

.




16.

15.3.

15.6.

exercising its right 1o impose other sanctions against the Contractor pursuant to
the provisions of this Contract.

In the évent the Contractor fails 10 observe the above safeguards. the Procuring
Entity may, ot the Contractor’s expense, take whatever measure is deemed
nocessary for its protection and that of the Contractor’s persormel and third
parties, and/or order the interruption of dangerous Works. In addition, the
Procuring Entity may refuse 10 make the payments under GOC Clause 39 until
the Contractor complies with this Clause.

The Contractor shall immediately replace the insurance policy obtained as
required in this Contract, without need of the Procuring Entity’s demand, with a
new poliey Issued by o new insurance company acceptable 1o the Procuring Entity
for uny | of the following grounds:

(o)  The issuer of the insurance policy to be replaced has:
(1) become bankrupt;
{ily  been placed under recgivership or under a management commitiee;
{ili}  been sued for suspension of payment; or
iiv)  been suspended by the Insurance Commission and its license o

engage in business or its authority to issue insurunce policies
cancelled; or
(v)  Where rensonable grounds exist that the insurer may not be able,

fully and promptly. 1o fulfill its obligation wnder the insurance
policy.

Termination for Default of Contractor

16.1.

16.2.

16.3.

16.4.

The Procuring Entity shall terminate this Contract for default when any of the
following conditions anend s implementation:

Due 1w the Contractor’s fault snd while the project is on-going. it has incurred
negative slippage of fificen percent (13%) or more in asccordance with
Presidential Decree 1870, regandless of whether or not previous wamings and
notices have been issued for the Contractor to improve his performance;

Due 1o its own foult and after this Contract rime has expired, the Contractor incurs
delay in the completion of the Werk afier this Contract has expired; or

The Contrcior:

(a) | abandons the contmet Works, refuses or fails 1w comply with a valid
instruction of the Procuring Entity or fuils to proceed expeditiously and
without delay despite a written notice by the Procuring Entity;

(b} | doed pot actually have on the project Site the minimum essential
equipment listed on the Bid necessary 1o prosecute the Works in
sccordance  with the approved Program of Work and egoipment
deplovment schedule as required for the project;

fc) doecs nol execute the Works in accordance with this Contract or
persistently or flagrantly neglects 10 carry out its obligations under this
Contract;

(d)  neghects or refuses 1o remove materials or 1o perform a new Work that has
been rejected as defective or unsuitable: or

fe)  sub-lets any part of this Contract without approval by the Procuring Entity,
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16.5.

All materials on the Site, Plant. Equipment, and Works shall be decmed 10 be the
of the Procuring Entity if this Contract is rescinded because of the
Contracioe's default.

17. Termination for Default of Procuring Entity

17.).

The Contractor may terminate this Comract with the Procuring Entity if the works
are completely stopped for o continuous period of at least sixty (60) calendar days
through no fault of its own, due to any of the following reasons:

(8}  Fuilure of the Procuring Entity to deliver, within o reasonable ume,
supplies. mierials, right- uf-mwr or other items it is obligated to furnish
under the wrms of this Contract; or

(b} The prosecution of the Work is disrupted by the sdverse pesce and order
situation, as certified by the Armed Forces of the Philippines Provincial
Commander and spproved by the Secretary of National Defense.

18. Termination for Other Causes

The Procuring Entity may terminate this Contract, in whole or in part, o any time
for its convenience. The Head of the Procunng Entity may terminate this
Contract for the convenience of the Procuring Entity if he has determined the
existence of conditions that make Project [Implementation economically,
financially or iechnically impractical and'or unnecessary, such as, but not Himited
1o, fortuitous event(s) or changes in low and National Government policies.

The Procuring Fatity or the Contractor may terminate this Contract i the other
party causes o fundamental breach of this Contract.

Fundamental breaches of Contract shall include, but shall not be limited 1o, the
following:

{a)  The Contractor stops work for twenty eight (28) days when no stoppage of
work is shown on the current Program of Work and the stoppage has not
been authorized by the Procuring Entity"s Representative:;

(b)  The Procuring Entity’s Representative instructs the Contractor 1o delay the
progress of the Works, and the instruction is not withdrawn within twenty
cight (28) days:

(c)  The Procuring Entity shail terminate this Contract if the Contractor is
declared bankrupt or insolvent as determined with finality by a court of
competent jurisdiction.  In this event. termination will be without
compensation to the Contractor, provided that such termination will not
prejudice or affect any right of sction or remedy which has scerued or will
accrue therealer 1o the Procuring Entity and/or the Contractor. In the case
of the Contrmctor’s insolvency. any Contractor's Equipment which the
Procuring Entity instructs in the notice is 1o be used until the completion
of the Works:

(d) A puyment certified by the Procuring Fntity’s Representative is not paid
by the Procuring Entity to the Contractor within eighty four (84) days
from the date of the Procuring Entity”s Representative’s certificate;

(e}  The Procuring Entity’s Representative gives Notice that failure to correct a
particular Defect is a fiundamental breach of Contract and the Contractor
fails to correct it within a reasomable period of time determined by the
Procuring Entity s Representative:

(1" The Contractor does not maintain a Security, which is required;




g)

th)

The Contractor has delayed the completion of the Works by the number of
days for which the maximum amount of liquidsted damages can be paid,
as defined in the GOC Clause 9; ang

In case it is determined prima facie by the Procuring Entity that the
Contractor has engaged, before or during the implementation ol the
contract, in unlawful deeds and behaviors relutive to contract scquisition
and implementation, such as, but not limited 1o, the following:

(i) comupt, fraudulent, collusive and coercive practices as defined in
ITB Clause 3.1(ak

{ii)  drowing up or using forged documents;

{iii) using sdulicrsted materials, means or methods. or engaging in
production contrary to rules of science or the trade; and

:ih'} any other net muln_jguus 1o the foregoing.

IR4. The Funding Source of the Procuring Entity, as appropriate, will seck to impose
the maximum ¢ivil, administrative and/or criminal penaltics available under the
applicable law on individuals and organizations deemed to be involved with
corrupd, fraudulent, or coercive practices.

185 When persons from either party to this Contract gives notice of a fundameninl
breach o the Procuring Entity’s Representative in order 1o terminate the existing
contrugt for a cause other than those listed under GOCC Clause 183, the Procuring
Entity's Representative shall decide whether the breach is fundamental or not,

18.6. IF this Contract is werminated, the Contractor shall stop work immedisely, make
the Site safe and secure, and leave the Site as soon as reasonably possible.

Procedures for Termination of Contracts

19.1. The following provisions shall govern the procedurcs for the termination of this
Contract:

{a)

{h)

U'pon receipt of a writien repont of acts or causes which may constitme
groundis) for termination s aforementioned, or upon its own initiative,
the Implementing Unit shall, within a period of seven (7) calendar days,
verify the existence of such ground(s) and cause the execution ol a
Verified Report, with all relevant evidence attached;

Upon recommendation by the Implementing Unit, the Head of the
Procuring Entity shall erminate this Contract only by a writien notice 1o
the Contractor conveying the termination of this Contract. The notice shall
staic:

) that this Contract is being terminated for any of the ground(s)
afore-mentioned. and a statement of the acts that constitute the
ground( ) constituting the same:

(i) the extent of termination, whether in whole or in part;

(i) on instruction to the Contructor to show cause us to why this
Contraet should not be terminmted; and

(iv)  special instructions of the Procuring Entity, if any.
The Notice 10 Terminaie shall be accompanied by a copy of the Verified
Report;
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9.2

(c)

(d)

ie)

Within a period of seven (7) calendar days from receipt of the Notice of
Termination, the Contractor shall submit 10 the Head of the Procunng
Entity a verified position paper stating why the contract should not be
terminated. 1f the Contractor fails w show couse after the lapse of the
seven (7) day period. either by inaction or by defaull, the Head of the
Procuring Entity shall issue an order terminating the contract;

The Procuring Entity may, ol anytime before receipt of the Bidder's
verified position paper to withdraw the Notice to Terminate if it is
determined that certain items or works subject of the notice had been
completed, delivered. or performed before the Contractor™s receipt of the
notice;

Within a non-extendible period of ten (10) calendar days from receipt of
the verified position paper. the Hemd of the Procuring Entity shall decide
‘whether or not to terminate this Contruct. It shall serve a written notice 1o
the Contractor of its decision and, unless otherwise provided in the said
notice, this Contract is deemed terminated from receipt of the Contractor
of the notlce of decision.  The lermination shall only be based on the
ground(s) stated in the Notice 10 Terminate; and

I'he Head of the Procuring Entity may create a Contract Termination
Review Commitiee (CTRC) to assist him in the discharge of this function.
All decisions recommended by the CTRC shall be subject 1o the approval
of the Hend of the Procuring Entity.

Pursuant w0 Section 641 of RA 9184 and without prejudice to the imposition of
additional administentive sanctions as the internal rules of the agency may provide
and/or further criminal prosecution as provided by applicable laws. the procuring
entity shall impose on contractors after the termination of the contruct the penalty
of suspension for one (1) year for the first offense, suspension for two (1) yeary
for the second olfense from participating in the public bidding process, for
violations commitied during the contract implementation stage, which include but
not limited 1o the following:

(a)

(b}

Failure of the contractor, due solely w his fault or negligence, 1o mobilize
and start work or performance within the specified period in the Notice to
Proceed (“NTP);

Failure by the contractor to fully and faithfully comply with its contractual

‘obligations without valid cause, or failure by the contractor to comply with
oy written  lowful  instruction of  the procuring  entity  or  its

representative(s) pursuant to the implementation of the contract. For the
procurement of infrastructure projects or consultancy contracts, lawful
instructions include but are not limited fo the following:

ti)  Employmemt of competent technical personnel. competent
enginecrs and'or work supervisors;

(i)  Provision of waming signs and barricades in sccordance with
approved plans and specifications and contract provisions;

iy Stockpiling i proper places of all muterials and removal from the

project site of waste and excess materials, including broken
pavement and excavated debris in accordunce with approved plans
and specifications and contract provisions:

(ivi  Deployment of commitied equipment, facilities, suppon stfl and
manpower, und

iv)  Renewal of the effectivity dates of the performance security afier
its expiration during the course of contract implementation.

T o L N T




20.

i}  Assignment and subcontracting of the contract or any pan thercol or
substitution of key personnel named in the proposal without prior written
approval by the procuring entity.

(d)  Poor performance by the contractor or unsatisfoctory quality and/or
of work arising from his {ault or negligence as reflected in the
Constructor's Performance Evaluation System (“CPES") rating sheet. In
the absence of the CPES rating sheet, the existing performance momioring
system of the procuring entity shall be applied. Any of the following acts

by the constructor shall be construed as poor performance:

(i)  Negative slippage of 15% and above within the critical path of the
project due entirely to the fault or negligence of the contractor; and

(1)  Quality of materials and workmamhip not complying with the
approved specifications arising from the contractor's fault or
negligence.

(e)  Willlul or deliberate abandonment or non-performance of the project or
contract by the contractor resulting to substantial breach thereof withow
lawiiul and'or just causc.

In addiion to the penalty of suspension, the performance secunty posted by the
contractor shall also be forfeited.

Force Majeure, Release From Performance

20.1.

204.

20.3.

For purposes of this Contract the terms “force majenre”™ and “fortuitous evem”
may be used interchangenbly. In this regand, o fortuitous event or farce muafenre
shall be imerpreted 10 mean an event which the Contractor could not bave
foreseen, or which though foreseen, wis inevitable. It shall not include ordinary
unfavorable weather conditions; and any other cause the effects of which could
have been avoided with the exercise of reasonable diligence by the Contractor.

Il this Contract is discontinued by an outbreak of war or by any other event
entirely outside the control of either the Procuning Entity or the Contractor, the
Procuring Entity's Representative shall centify that this Contract has boen
discontinued. The Contractor shall make the Site safe and stop work as quickly as
possible alfter receiving this certificate and shall be paid for all works carried out
before receiving it and for any Work camed out ofterwards to which a
commitment was made,

If the évem continues for a period of eighty four (K4) days, either party may then
give notice of termination, which shall wke effect twenty cight (28) days afier the

giving of the notice.

Afier termination, the Contractor shall be entitied w0 payment of the unpaid
balance of the valuc of the Works executed and of the materials and Plam
reasonably delivered 1o the Site. adjusted by the following:

(a) | omy sum o which the Comtractor is entitled under GOC Clause 28;

(b) | the cost of his suspension and demobilizstion:

(e} | any sum to which the Procuring Entity s entitled.

The net balunce due shall be paid or repasd within a reasonable time period from
the time of the notice of termination.
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21.

a1,

24.

Resolution of Disputes

ha
ia

21.3.

If any dispute or difference of any kind whatsoever shall anse berween the parties
in connection with the implementation of the contract covered by the Act and this
IRR. the panies shall make every effort to resolve amicably such dispute or
difference by mutual consuliation.

If the Contractor believes that a decision taken by the PROCURING ENTITY s
Representative wus either outside the suthority given to the PROCURING
ENTITY s Representative by this Contract or that the decision was wrongly
taken, the decision shall be referred to the Arbiter indicated in the $CC within
fourteen (14) days of the notification of the PROCURING FENTITY s

Representative's docision.

Any and all disputes arising from the implementation of this Contract covered by
the RA. 9184 and its IRR shall be submitted to arbitration in the Philippines
according to the provisions of Republic Act No. 876, otherwise known s the
Arbitration Law™ and Republic Act 9285, otherwise known as the “Allemative
Dispute Resolution Act of 2004™: Provided, however, That, disputes that ane
within the competence of the Construction Industry Arbitration Commission 1o
resalve shall be referred thereto. The process of arbitration shall be incorporsted
a5 a provision in this Contract that will be execuled pursuant 1o the provisions of
the Act and its IRR-A: Provided, further, That, by mutual agreement, the parties
may agree in writing 10 resort 10 other ahermative modes of dispuie resolution.
Additional instructions on resolution of disputes, if any, shall be indicated in the
SCC.

Suspension of Loan, Credit, Grant, or Appropriation

In the event that the Funding Source suspends the Loan, Credit, Grant, or Appropriation
o the Procuring Entity, lrom which pari of the payments 1o the Contracior are being

made:

1]

(b

The Procuring Entity is obligated 10 notify the Contmactor of such suspension
within seven (7) days of having received the suspension notice.

If the Contractor has nol received sams due it for work already done within forty
five (45) days from the time the Contructor's elaim for payment hos been centified
by the Procuring Entity"s Representative, the Contractor may immediniely issue o
suspension of work notice in sccordance with SCC Clause 44.2.

Procuring Entity's Representative’s Decisions

23.1.

232

Except where otherwise specifically stated, the Procuring Entity’s Representative
will decide contractual matters between the Procuring Entity and the Contractor in
the role representing the Procuring Entity”s

The Procuring Emtity's Representative muy delegate any of his duties and

responsibilities 1o other people. except 1w the Arbiter, afier notifying the
Contrictor, and may cancel sny delegation after notifving the Contractor,

Approval of Drawings and Temporary Works by the Procuring Entity’s
Representative

24.).

4.2

All Drawings prepared by the Contractor for the execution of the Temporary
Works, are subject o prior approval by the Procuning Entity's Representative
before its use,

The Contractor shall be responsible for design of Temporary Waorks,
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25,

27.

243. The Procuring Entity’s Represeniative’s approval shall not alter the Contracior’s
responsthility for design of the Temporary Works.

244. The Contracior shall obtain approval of third partics to the design of the
Tempaorury Works, when required by the Procuring Entity.

Acceleration and  Delays Ordered by the Procuring Entity’s
Representative

25.1. When the Procuring Entity wants the Contractor to finish before the Imtended
Compl¢tion Date, the Procuring Entity's Representative will obtain priced
proposals for achieving the necessary sceeleration from the Contructor.  1f the
Procuring Entity accepts these proposals, the Intended Completion Date will be
adjusied sccordingly and confirmed by both the Procuring Entity and the
Contractor,

252, If the Contractor's Financial Proposals for an sccelerntion are accepted by the
Procuring Entity, they are incorporated in the Contract Price and treated as a
Varution.

Extension of the Intended Completion Date

26.1. The Procunng Entity's Representative shall extend the Intended Completion Dale
if a Vanation is issued which makes it impossible for the Intended Completion
Date 10 be achicved by the Contmoctor withowt taking steps to accelerate the
remaining work, which would cause the Contractor to incur additional costa
Unless specified in the SCC. no payment shall be made for any event which may
warrant the extension of the Intended Completion Dite.

26.2. The Procuring Entity’s Representative shall decide whether and by how much to
extend the Intended Completion Date within twenty one (21) days of the
Contractor asking the Procuring Entity’s Representative for a decision thereto
afier fully submitting all supporting information.  If the Contractor has failed o
give carly waming of o delay or has failed 1o cooperate in dealing with a delay,
the delay by this failure shall not be considered in assessing the new Intended
Completion Date.

Right to Vary

27.1. The Procuring Entity’s Representative with the prior approval of the Procuring
Entity may instruet Varations, up to 8 maximum cumulative amount of ten
percent { 10%) of the original contract cost,

272, Variations shall be valued as follows!
{al Al a lump sum price agreed between the partics;
(b)  where appropriate. at rates in this Contract;

fc}  inthe absence of appropriate rates, the rates in this Contract shall be used
as the basis for valustion; or failing which

(d} | ® appropriate new rates. equal to or fower than current industry rates and
o be agreed upon by both parties and approved by the Head of the
Procuring Entity,
Contractors Right to Claim

If the Contractor incurs ¢ost as a result of anv of the events under GOCC Clause 13, the
Contracior shall be entitled 10 the amount of such cost. I a3 a result of any of the said
events. it is necessary to change the Works, this shall be dealt with as a Variation.
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29.

3l.

Dayworks

29.1.

29.2.

291,

Subject w GOC Clagse 42 on Variation Order, and if applicable as indicated m
the SCC, the Duyworks rates in the Contractor’s Bid shall be used for small
additional amounts of work only when the Procuring Entity’s Representative has
given written instructions in sdvance for additional work 1o be pmd for in that
way.

All work 10 be paid for as Dayworks shall be reconded by the Contractor on forms
spproved by the Procuring Entity’s Representative. Each completed form shall be
verified and signed by the Procuring Entity's Representative within two days of
the work being done,

I'he Cantractor shall be paid for Dayworks subject 1 obtaining signed Dayworks
forms.

Early Wnrnll_g

30.1.

30.2,

The Contractor shall warn the Procuring Entity’s Representative st the carliess
opportunity of specific likely fiture events or circumstances that may adversely
affect the quality of the work. increase the Contract Price, or delay the execution
of the Works. The Procunng Entity’s Representative may require the Contracior
o provide an estimate of the expected effect of the future event or circumstance
on the Contract Price und Completion Daie.  The estimate shall be provided by
the Contractor as soon as reasonably possible.

The Contractor shall cooperate with the Procuring Entity's Representative in
making and considering proposals for how the effect of such an evemt or
circumstance can be avolded or reduced by anyong involved in the work and in
carrying out any resulting instruction of the Procuring Entity’s Representative.

Program of Work

31.1.

312,

313,

3l4.

315

L6,

Within the time stated in the SCC, the Contractor shall submit 1o the Procuring
Entity's Representative for approval a Program of Work showing the general
methods, armingements, order. and timing for all the uctivities in the Works.

An update of the Program of Work shall the show the actual progress achicved on
each activity and the effect of the progress achieved on the timing of the
remaining work, including any changes 1o the sequence of the activities.

The Contractor shall sabmit to the Procuring Entity's Representative for approval
an updated Program of Work at intervals no longer than the period stuted in the
SCC. If the Contractor does not submit an updated Progrim of Work within this

the PROCURING ENTITY s Representative may withhold the amount
stated in the SCC from the next payment cenificae and continue 1o withhold this
amount until the next payment after the date on which the overdue Progrm of
Work has been submitied,

The Procuring Entity's Represemtative’s approval of the Program of Work shall
not alier the Contractor’s obligations. The Contracior may revise the Program of
Work and submit it 1o the Procuring Entity"s Representutive again ol any time. A
revised Program of Work shall show the effect of any approved Variations: and if
allowed, any Compensation Event.

When the Program of Work is updated, the Contractor shall provide the Procuring
Entity's Representntive with an updated cash flow forecast. The cash flow
forecast shall include different currencies, as defined in the Contract, converted as
necessary using the Contract exchange rates.

All Yanations shall be included in updated Program of Work produced by the
Contragtor.
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31,

33.

Management Conferences

2.1. Either the Procuring Entity’s Representative or the Contractor may require the
other to anend n Management Conference.  The Management Conference shall
review the plans for remaining work and deal with matiers rised in accordance
with the carly warning procedurc.

322  The Procuring Entity's Representutive shall record the business of Management
Conferences and provide copics of the record 1o those attending the Conference
and to the Procuning Entity . The responsibility of the parties for actions to be
ken shall be decided by the PROCURING ENTITY s Representative either at
the Management Conference or after the Management Conference und stated in
writing 10 all who attended the Conference.

Bill of Quantities

33l The Bill of Quantities shall comtain items of work for the construction,
installation, testing, and commissioning of work 1o be done by the Contractor.

332, The Bill of Quantities is used 10 calculste the Contract Price. The Contractor is
paid for the quantity of the work done at the rate in the Bill of Quantities for cach
Hem.

335, If the final quantity of any work done differs from the quantity in the Bill of
Quantities for the particular item and is not more than twenty five percent (25%)
of the original quantity, provided the aggregate changes for all nems do not
exceed ten percent (10%) of the Contract price, the Procuring Entity's
Representative shall make the necessary adjustments 1o allow for the changes
subject 1o applicable laws, rules, and regulations.

334, If requested by the Procuring Entity's Representative, the Contractor shall provide
the Procuring Entity*s Representative with a detailed cost breakdown of any rate
in the Bill of Quantities.

Instructions, Inspections and Audits

34.1. The Procuring Entity’s personne] shall at all reasonable times during construction
of the Work be entitled 10 examine, inspect, measure and test the materials and
workmanship, and 10 check the progress of the construction.

34.2  If the Procuring Entity"s Representative instructs the Contractor 1o carry out @ test
not specified in the Specification 1o check whether any work has a defect and the
test shows that it does; the Contrictor shall pay for the test and wny samples. If
there i no defect, the test shall be a Compensation Event,

343, The Contractor shall permit the Funding Source numed in the SCC to inspect the
Contractor's sccounts and records relating 1o the performance of the Contractor
and 10 have them sudited by suditors appointed by the Funding Source, if so
required by the Funding Source.

Identifying Defects

The Procuring Entity’s Representative shall check the Contractor’s work mnd nofify the
Contractor of any defects that are found. Such checking shall not affect the Contractor’s
responsibilities.  The Procuring Entity’s Representutive may instruct the Contractor o
scarch uncover delects and test any work that the Procuring Entity's Represeniative
considers below standards and defective.

Cost of Repairs

Loss or demage to the Works or Materials to be incorported in the Works between the
Start Date and the end of the Defeets Liability Periods shall be remedied by the
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Contractor at the Contractor’s cost if the loss or damage arises from the Contractor’s acts
i i

Correction of Defects

L

312

37.3.

374,

The Procuring Entity's Representative shall give notice 1o the Contractor of any
defects before the end of the Defects Linbility Period, which begins at Completion
Date up o final scceprance by the Procuring Entity's unless otherwise specified in
the SCC. The Defects Liability Period shall be exiended for as long as defects
remain Lo be cormected.

Every time notice of a defect is given, the Contractor shall comect the notified
defect within the length of time specified in the Procuring Entity’s
Representative’s notice.

The Contractor shall correct the defieets which he notices himself before the end
of the Defects Liability Period.

The Procuring Entity shall certify that all defects have been comected, I the
Procuring Entity considers thit correction of a defect is not essentinl, he can
request the Contractor W submit a guotation for the corresponding reduction in the
Contract Price. If the Procuring Entity accepts the quotation, the corresponding
change in the SCC is a Varlation.

lncorrected Defects

KL

The Procuring Entity shall give the Contractor i least fourteen ( 14) days notice of
his intention 1o use a third party 1o comect a Delect. I the Contractor does not
correct the Defect himself within the period, the Procuring Entity may have the
Defect corrected by the thind party, The cost of the correction will be deducted
from the Contruct Price.

The use of a third party 10 correct defects thm are uncorrected by the Contractor
will in no way relieve the Contractor of its labilities and warmanties under the
Contract.

Progress Pavments

301,

392.

393,

The Contructor may submiit a request for payment for Work accomplished. Such
request for payment shall be verified and certified by the Procuring Entity's
Representative/Project Engineer.  Except as otherwise stipulated in the SCC,
materials and equipment delivered on the site but not completely put in plage shall
not be included for payvment,

The Procuring Entity shall deduct the following from the comfied gross amounts
to be paid to the contractor as progress payment:

ta)  Cumulstive value of the work previously cenified and paid for.

() Portion of the advance payment to be recouped for the month.

(e} Reétention money in accordance with the condition of contract.

(d)y  Amount o eover third party liabilities.

(e)  Amount to cover uncorrected discovered delects in the works.

Puyments shall be adjusted by deducting therefrom the amounts for advance
payments and retention. The Procuring Entity shall pay the Contractor the

amounts certified by the Procuring Entity’s Representative within twenty cight
(28) days from the dme cach cemificate was issucd. Unless otherwise indicated in
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41.

394,

39.3.

the SCC. no payment of interest for delayed payments and adjustments shall be
made by the Procuring Entity.

The first progress payment may be paid by the Procuring Entity 1o the Contractor
provided that at lenst twenty percent (209) of the work has been accomplished as
certified by the Procuring Entity s Representative.

liems of the Works for which a price of =07 (2¢ro) has been entered will not be
paid for by the Procuring Entity and shall be deemed covered by other rates and
prices in the Contract.

Payment Certificates

40.1,

40.2.

40.3,

4’“‘1"1

The Contractor shall submit to the Procuring Entity's Representative monthly
statements of the estimated value of the work executed less the cumulstive
amount certified previously.

The Procuring Entity’s Representative shall check the Comtractor’s monthly
statement and centily the amount to be paid 1o the Contractor.

The value of Work executed shall:
(a) be determined by the Procuring Entity's Representative;

ib) comprise the value of the guantities of the items in the Bill of Quantitics
completed; and

(e) inchude the valuations of approved variations.

The Procuring Entity's Representative may exclude any item cenified n &

previous certificate or reduce the proportion of any item previously certified in
any certificate in the light of later informution,

Retention

41.1.

41,2,

41.3.

The Procuring Entity shall retain from each payment due 1o the Contractor an
amount equal W o percentage thereol using the rte as specified in SCC Clause
41.2.

Progress payments are subject 1o retention of ten percent (10%), unless otherwise
specified in the SCC. referred 10 as the “retention money.” Such retention shall
be based on the 1oal amount due 1o the Contraeior pnor o any deduction and
shall be retained from every progress payment until fifty percent (50%) of the
value of Works, as determined by the Procuring Entity, are completed. If, afier
fifty percent (50%) completion. the Wark is satisfactorily done and on schedule.
no asdditional retention shall be made; otherwise, the ten percent (10%) retention
shall again be imposed using the rate specified therefor.

The wnal “retention money™ shall be due for release upon linal accoptance of the
Works The Contractor may, however, request the substitution of the retention
moncy for cach progress billing with imevocable standby letiers of eredit from a
commercial bank, bank gusrantees or surety bonds callable on demand, of
amounts equivalent o the retention money substituled for and scceptable o the
Procuning Entity, provided that the project is on schedule and is satisfactonly
undertaken,  Otherwise, the ten (10%) percent retention shall be made.  Said
irrevocable standby letters of credit, bank guarantees and/or surety bonds, 1o be
posted in favor of the Government shall be valid for a duration o be determined
by the coneerned implementing office/agency or Procuring Entity and will answer
for the purpose for which the ten (10%) percent retention is intended, [ e., 1o cover
uncorrected discovered defects and third party liabilities.
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41.4.

On completion of the whole Works, the Contractor may substitute retention
money with an “on demand™ Bank gusmamtee in a form acceptable w0 the
Procuring Entity,

42.  Variation Orders

42.1.

422

414,

4:1-5 *

Variation Orcders may be issued by the Procuring Entity to cover uny
increase/decrense in quantities, including the introduction of new work ilems that
are not included in the original contract or reclassification of work items that are
cither duc 1o change of plans, design or alignment to suit actual ficld conditions
resulting in disparity between the preconstruction plans used for purposes of
bidding and the “as staked plans™ or construction drawings prepared after a joint
survey by the Contractor and the Procuring Entity afier award of the contruct,
provided that the cumuolative amount of the Variation Onder docs not exceed len
percent (10%) of the original project cost. The addition/deletion of Works should
be within the general scope of the project as bid and awarded. The scope of works
shall not be reduced so as to accommodate a positive Variation Order. A
Variation Order may either be in the form of & Change Order or Extra Work
Order.

A Change Order may be issued by the implementing official to cover any
increase/decrease in quantities of original Work itlems in the contract.

An Extra Work Order may be issued by the implementing official to cover the
introduction of new work necessary for the completion, improvement or
protection of the project which were not included as items of Work in the original
contract, such oy, where there are subsurface or latent physical conditions ot the
site differing materially from those indicated in the contract, or where there are
duly unknown physical conditions at the site of an unusual natore differing
materially from those ordinanly encountered and generally recognized as inherem
in the Work or character provided for in the contract.

Anv cumulative Variation Order bevond ten percent (10%%) shall be subject of
another contract 1o be bid out il the works are scparable from the original
contmet.  In exceptional cases where it is urgently necessary 1o complete the
original scope of work, the Head of the Procuring Entity may authorize a positive
Variation Order go bevond ten percent (10%) but not more than twenty percent
{20%%) of the original contract price. subject to the guidelines to be determined by
the GPPB: Provided however, That appropriate sanctions shall be imposed on the
designer, consuliant or official responsible for the original detailed engincering
design 'which tatled to consider the Variation Order beyond ten percent (10%),

In claiming for any Varistion Order, the Comtractor shall, within seven (7)
calendar days after such work has been commenced or after the circumstances
leading 1o such condition(s) lcading 1o the ¢xtra cost, and within twenty-cight (28)
calendur days deliver a written communication giving full and detailed particulars
of any extra cost in order that it may be investigaled at that time. Failure 1o
provide either of such notices in the time stipulated shall constinste a waiver by
the contractor for any claim. The preparstion and submission of Varistion Onders
arc as folkows:

(e} If the Procuring Entity’s representative’Project Engineer belicves that a
 Change Order or Extra Work Order should be (ssued, he shall prepare the
| proposed  Order  accompanied  with the notices  submitted by the

Contractor, the plans therefore, his computations s 1o the quantitics of the
additional works involved per stem indicating the specific stations where
such works are needed. the date of his inspections and investigstions
thereon. and the log book thereof, and a detailed estimate of the unit cost
of such items of work, together with his justifications for the need of such
Change Ovrder or Extra Work Onder, and shall submit the sume 10 the Head
of the Procuring Entity for approval
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(b}  The Head of the Procuring Entity or his duly authorized representative,
upon receipt of the proposed Change Order or Extra Work Order shall
immediately instruct the tochnical stafl of the Procuring Entity’s to
conduct an on-the-spot investigation o verify the need for the Work to be
prosecuted. A report of such verification shall be submitied direcily 1o the
Head of the Procuring Entity or his duly authorized representative.

e} [The, Head of the Procuring Entity or his duly authortzed representative,
after being satisfied that such Change Order or Extra Work Order is
justified and necessary, shall review the estimated quantities and prices
and forward the proposal with the supporting documentation 1o the Hend
of Procuring Entity for consideration,

id) If, after review of the plans, quantities and estimated unit cost of the items
of work involved, the proper office of the procuring entity empowered 1o
review and evaluate Change Orders or Extrn Work Orders recommends
approval thercof, Head of the Procuring Entity or his duly suthorized
representutive, believing the Change Order or Extra Work Order to be in
order, shall approve the same.

(€}  The timeframe for the processing of Variation Orders from the preparation
up 10 the approval by the Head of the Procuring Entity concerned shall not
exceed thirty (30) calendar days.

Contract Completion

Once the project reaches an accomplishment of ninety five (95%) of the ioial contrict
amount, the Procuring Entity may crente an inspectorte team to maoke preliminary
inspection and submit a punch-list to the Contractor in preparation for the final turmover
of the project. Said punch-list will contain, among others, the remaining Works, Work
deficiencies for necessary corrections, and the specific duration/time to fully complete the
project considering the approved remaining contruct time. This, however, shall not
preclude the claim of the Procuring Entity for liquidated damages.

Suspension of Work

44.1.

The Procuring Entity shall have the authority to suspend the work wholly or
partly by written order for such perniod as may be deemed necessary, due 1o force
muafenre or any fortuitous events or for failure on the part of the Contractor 1o
correct bud copditions which are unsafe for workers or for the general public, to
carry out valid orders given by the Procuring Entity or 1o perform any provisions
of the contract, or due t adjostment of plans 0 suil field conditions as found
necessiry during construction. The Contractor shall immediately comply with
such order 10 suspend the work wholly or panly.

The Contractor or its duly authonzed representative shall have the right 1o
suspend work operation on any or all projects/activities along the critical path of
activities after fifteen (15) calendar days from date of receipt of written notice
from the Contraclor 1o the district engincerfregional director/consuliant or
equivalent official, us the case may be, doe to the following:

(a) | There exist right-of-way problems which prohibit the Contractor from
performing work in sccordance with the approved construction schedule.

ik}  Reguisite construction plans which must be owner-fumished are nol
issued 1o the contractor precluding any work called for by such plans.

{c)  Peace and order conditions make il extremely dangerous, I not
to work, However, this condition must be certified in writing by the
Philippine National Police (PNFP) station which has responsibility over the
affected aren and confirmed by the Depariment of Interior and Local
Government (DILG) Regional Direcior.
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44.3.

fd}  There is failure on the part of the Procuning Entity 1o deliver government-
Farnished materials and eguipment as stipulated in the contract.

e} Delay in the payment ol Contractor’s claim for progress billing beyvond
forty-five (45) calendar days from the time the Contractor’s claim has
been certified to by the procuring entity's authorized representative that
the documents are complete unless there sre justifinble reasons thereof
which shall be communicated in writing 10 the Contractor,

In case of tolal suspension. or suspension of activities along the critical path,
which i not duc 10 any faull of the Contractor, the clapsed time between the
effective order of suspending operation and the onder to resume work shall be
allowed the Contracior by adjusting the contract time sccordingly.

Payment on Termination

45.1.

45.2.

43.3.

45.4.

If the Contrnet is terminated because of a fundamental breach of Contract by the
Contragtior, the Procuring Entity™s Representative shall issue o certificate for the
value of the work done and Muterinls ordered less advance povments received up
io the date of the issue of the certificate and less the percentage to apply 1o the
value of the work not completed. 2s indicated in the SCC. Addmional Liguidnted
Damages shall not apply. 11 the 1otal amount due 10 the Procuring Entity exoceds
=ny payment due W the Contractor, the difference shull be u debt payvable to the

Procuring Entity.

If the Contract is terminated for the Procuring Entity’s convenience or because of
a fimdamental beeach of Contract by the Procuring Entity, the Procuring Entity's
Flepmtmli\': shall issue a certificate for the value of the work done, Materials
ordered, the reasonable cost of removal of Equipment, repatriation of the
Contragtor's personnel emploved solely on the Worky, and the Contractor’s costs
of protecting and securing the Works, and less advance payments received up 1o
the date of the certificate.

The net halance due shall be paid or repaid within twenty cight (28) davs from the
notice of termination

I the Comtractor has terminated the Contract under GCC Clauses 17 or 18, the
Procuring Entity shall promptly returm the Performance Security to the
Contractor,

Extension of Contract Time

46.1.

Should the smount of additional work of any kind or other special circumstances
of any kind whatsoever occur such as 1o fairly entitle the contractor 10 an
extension of contract time, the Procuring Entity shall determine the amount of
such extension; provided that the Procuring Entity is not bound to take into
sccount any claim for an extension of time unless the Contractor hus, prior 10 the
cxpiration of the contract lime and within thinty (30) calendar days afler such
work has been commenced or afier the circumstances leading to sach cluim have
arisen, delivered o0 the Procuring Entity notices in order that it could have
investigated them at that time. Failure to provide such notice shall constitute a
waiver by the Contrsctor of any claim. Upon receipt of full and detniled
particylars, the Procuring Entity shall examine the facts and extent of the delay
nndd shall extend the contruct time completing the contract work when, in the
Procuring Entity"s opinion, the findings of facts justily an extension,

Hnﬁi;maimufmnmmﬂmilh:mﬁdlhn{?nnmdu:mmlwdimry
unfavorable weather conditions and (b) inexcusable falure or neghgence of
Contracion i provide the required equipment, supplies or materials.

Extension of contract time may be granted only when the affected activities fall
within the critical path of the PERT/CPM network.
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47.

48.

49,

46.4.  No extension of controct time shall be granted when the reason given 1o support
the request for extension wns already considered in the determination of the
ariginal contrct time during the conduct of detailed engineering and in the
preparafion of the contruct documents as sgreed upon by the parties before
contracl perfoction.

46.5. Extension of contract time shall be granted for miny/unworkable davs considered
unfivorable for the prosecution of the works at the site, based on the actual
conditions obtained ut the site, in excess of the number of rainy/unworkable doys
pre-determined by the Procuring Entity in relation 1o the original contract time
during the conduet of detailed engineering and in the prepurution of the contruct
documents ns agreed upon by the parties belore contmet perfection, and/or for
cquivalent period of deloy due w muajor calamities such as exceptionally
destructive iyphoons, floods and earthquakes, and epidemics, und for causes such
as non-delivery on time of materials, working drawings, or written information (o
be fumished by the Procuring Entity, non-scquisition of permit to enter private
properties  within  the right-of-way resulting in complete pamlyzation of
construction activities, and other meritorious causes os determined by the
Procuring Entity’s Representntive nnd approved by the Head of the Procuring
Entity. Shortage of construction materials, genersl labor strikes, und pesce and
order problems that disrupl construction operations through no fault of the
Contractor may be considered as additional grounds for extension of contract time
provided they are publicly felt and certified by appropriste government agencies
such us DTI, DOLE, DILG, and DND, among others. The written consent of
bondsmen must be attached to any request of the Contractor for extension of
contract time and submitied 10 the Procuring Entity for consideration and the
validity of the Performance Security shall be correspondingly extended.

Price Adjustment

Except for extmordinary circumstances as determined by NEDA and approved by the
GPPB, no price adjustment shall be allowed unless otherwise specified in the SCC.

Completion
The Contractor shall request the Procuring Entity 's Representative 1o issue a centificate of

Completion of the Works, and the Procuring Entity’s Representative will do so upon
deciding that the work is completed.

Taking Over

The Procuring Entity shall mke over the Site and the Works within seven (7) days from
the date the Procuring Entity’s Representative issues a certificate of Completion.

Operating and Maintenance Manuals

50,1 If "as built” Drawings and/or operating and muointenance manuals are required,
the Contractor shall supply them by the dates siated in the SCC.

50.2. i the Contractor does not supply the Drawings and/or manuals by the dates stated
in the SCC. or they do not receive the Procuring Entity’s Representative’s
approval, the Procuring Entity’s Representative shall withhold the amount stated
in the SCC from payments due 1o the Contractor,
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